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Editorial
This is the first issue of the ESR Review for 
2014. Its articles discuss various areas of socio-
economic rights.

On 8 March 2014 the annual International Women’s Day was 
celebrated. This year’s theme is Equality for Women is Progress 
for All. The reason for commemorating International Women’s 
Day is to create awareness of women’s social and political 
struggles internationally and to inspire women to celebrate 
their achievements.

In an acknowledgment of the importance of gender equality, Dr. 
Phumzile Mlambo-Ngcuka, the United Nations Under-Secretary-
General and Executive Director of UN Women emphasises that 
‘the inclusion of women in decision-making forums brings different 
voices to the table and the discussions and decisions better 
reflect and respond to the diverse needs of the society’. She also 
underscores the fact that, while women’s contributions to peace 
and democratisation have been acknowledged as important, this 
has not translated into leadership roles for women in decision-
making institutions. Despite widespread constitutional guarantees 
of equality, the reality for many women is that basic legal rights 
remain out of reach. Gender equality and the empowerment of 
women and girls remain vital to a more just, peaceful and secure 
future for all of us. 

This issue of the ESR Review includes two feature articles. 
Sandy Liebenberg explores the potential of the International 
Covenant on Economic, Social and Cultural Rights (ICESCR) as a 
tool for poverty reduction in South Africa. Her article emphasises 
the point that proper implementation of the provisions of the 
ICESCR can transform lives. Natalie C Webb analyses Cape Town’s 
housing rental sector and suggests lessons that the South African 
Rental Housing Tribunal can learn from New York’s experience in 
the rental sector. Her insightful analysis of the situations in the 
two countries provides a good reading for academics and policy 
makers. 

This issue also includes a brief update on the recent United 
Nations Security Council’s Resolution 2122 on women, the rule of 
law and transitional justice, and a new report by the South African 
Human Rights Commission that highlights the issue of access to 
adequate water and decent sanitation in South Africa.

This issue concludes with an outline of the seminar by the ICESCR 
campaign on states’ obligations in relation to implementation 
and reporting under the ICESCR and its Optional Protocol. It is 
noteworthy that Gabon has blazed the trail by becoming the first 
African country to ratify the OP-ICESCR. We hope other countries 
on the continent will follow soon.

We acknowledge and thank all the guest contributors to this 
issue. We trust that readers will find it stimulating and useful in 
the advancement of socio-economic rights, especially the rights 
of the poor and most vulnerable groups in society.

Gladys Mirugi-Mukundi (Co-editor)



ESR Review       Vol 15 No. 1 2014

3Feature

integration of civil, political, economic, social, cultural and 
environmental rights in its holistic, internally renowned 
Bill of Rights. However, the accession process to the Cov-
enant – as announced by Cabinet in its decision of 10 Octo-
ber 2012 – is now proceeding. 

The question I focus on here is how this vitally impor-
tant international human rights treaty can help in meet-
ing South Africa’s major goals of reducing poverty and in-
equality. I highlight three areas – expanding the scope of 
socio-economic rights; developing rights-based indicators 
for poverty reduction; and enhancing accountability for 
socio-economic rights violations.

Expanding the scope of 
socio-economic rights
There are many similarities between the rights protected 
in the Covenant and the socio-economic rights entrenched 
in the South African Bill of Rights. But there are also impor-
tant differences. The right of everyone to have access to 
adequate housing, for example, is protected in section 26 
of the Constitution, and the rights to have access to health 
care services, sufficient food and water, and social security 
(including social assistance) in section 27. In the Covenant, 
the right to health is protected separately (art 16), while 
article 11 incorporates the rights to adequate food, cloth-
ing and housing under the umbrella right of everyone to 
an ‘adequate standard of living for himself and his family’. 
(The Covenant’s male-orientated terminology reflects the 
era when it was drafted, but the UN Committee on Eco-
nomic, Social and Cultural Rights [hereafter ‘the CESCR’], 
which is the body responsible for supervising State’s Par-
ties obligations under the Covenant – has sought to rectify 
this in subsequent interpretations.) 

The Covenant entrenches a right to ‘the widest possible 
protection and assistance’ to the family, while South Africa 
has derived protection for families indirectly through the 
right to human dignity in section 10 of the Constitution 
(Dawood v Minister of Home Affairs) and the rights of chil-
dren in section 28. 

These differences in formulation are not necessarily 
significant as there is no obligation on states to constitu-
tionalise the rights in the precise form in which they are 
formulated in the Covenant. However, once we have rati-
fied the Covenant, an international obligation will exist 
to give effect to these rights through legislation, policies, 
programmes and the creation of domestic remedies for 
their violation (CESCR, General Comment No. 9 [1998]). 
For example, the right to an adequate standard of living 
protected in article 11 of the Covenant can help ensure that 

The potential of the International Covenant on Economic, 
Social and Cultural Rights as a tool for poverty reduction in 
South Africa

Sandra Liebenberg

Introduction
Together the International Covenant on Civil 
and Political Rights and the International Cov-
enant on Economic, Social and Cultural Rights 
(ICESCR; hereafter ‘the Covenant’) represent the 
fundamental human rights commitments of the 
international community. They were adopted to 
give concrete legal force and effect to the human 
rights commitments in the United Nations Char-
ter (1945) as well as the Universal Declaration of 
Human Rights (1948). The Covenant – ratified by 
161 states – is based on the values of recognising 
the inherent dignity, potential and equality each 
person. 

It seeks to give effect to these values in the context of peo-
ple’s basic material needs. There is a close synergy with 
the foundational values of the South African Constitution 
of human dignity, equality and freedom and the inclusion 
of economic, social and cultural rights as justiciable rights 
in the Bill of Rights. As former President Nelson Mandela 
said in supporting the inclusion of socio-economic rights in 
the Constitution: 

A simple vote, without food, shelter and health care is to 
use first generation rights as a smokescreen to obscure 
the deep underlying forces which dehumanise people. It 
is to create an appearance of equality and justice, which 
by implication socio-economic inequality is entrenched. 
We do not want freedom without bread, nor do we want 
bread without freedom. We must provide for all the fun-
damental rights and freedoms associated with a demo-
cratic society.

Ratification of the Covenant has been long delayed when 
one considers that it was signed over 20 years ago, on the 
occasion of the historic first visit of former President Nel-
son Mandela to the United Nations General Assembly. Its 
sister Covenant on Civil and Political Rights was signed at 
the same time, but ratified in 1998. In 2002 South Africa 
acceded to its two optional protocols, providing respec-
tively for an individual communications procedure and the 
abolition of the death penalty. The delay in ratifying the 
ICESCR is out of sync with South Africa’s own commitment 
to the interdependence of all human rights reflected by its 
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efforts to realise socio-economic rights in South Africa cu-
mulatively guarantee an adequate standard of living to all. 
South Africa will have to undertake a national process of 
dialogue and policy formulation to ensure the realisation 
of this significant Covenant right.

A key right that is recognised in the Covenant but not 
in the Constitution is the right to work. Section 23 of the 
Constitution protects rights in work, such as the right of 
everyone to fair labour practices and the associational and 
collective bargaining rights of workers and employers. 
However, there is no equivalent constitutional guarantee 
corresponding with the rights in articles 6 (and to a large 
extent articles 7) of the Covenant. Article 6 enshrines the 
right to work and places obligations on States Parties to 
take positive measures to ensure that everyone has the 
opportunity to gain her living by work which she freely 
chooses or accepts, and to achieve steady economic, so-
cial and cultural development and full and productive em-
ployment.

The CESCR has adopted detailed guidelines on the 
scope and implications of this right in General Comment 
No. 18 (2005). This General Comment points out how the 
right to work is both essential to the realisation of other 
human rights and helps secure the dignity of individuals 
as valued contributors to society and their communities. 
It also clarifies that the work as specified in article 6 must 
be ‘decent work’, defined as work that respects the fun-
damental rights of the human person as well as the rights 
of workers in terms of their conditions of work safety and 
remuneration. 

Decent work also provides an income that allows work-
ers to support themselves and their families, and respects 
the physical and mental integrity of the worker in the ex-
ercise of his/her employment. Work is a broader concept 
than work done in the context of an employment relation-
ship for a salary and wage and is closely linked to the va-
riety of means through which people pursue a livelihood 
(see Jan Theron, 2014). 

The right to work is one of the most neglected socio-
economic rights. By acceding to the Covenant, South Af-
rica is afforded the opportunity to view employment and 
livelihood creation through a rights-based perspective and 
to draw on the resources and experience available through 
the Covenant and its supervisory body, the CESCR, to de-
velop this central right in the struggle against poverty and 
inequality. 

‘‘

‘‘The Covenant recognises the right 
to work, but the South African 
Constitution does not

‘‘

‘‘ Developing rights-based indicators for 
poverty reduction
The main operational clause of the Covenant is article 2, 
which defines the nature of the state’s duties in relation to 
all the protected rights. It reads as follows:

Each State Party to the present Covenant undertakes to 
take steps, individually and through international assis-
tance and co-operation, especially economic and techni-
cal, to the maximum of its available resources, with a view 
to achieving progressively the full realisation of the rights 
recognized in the present Covenant by all appropriate 
means, including particularly the adoption of legislative 
measures.

Although not identical, this article bears a close resemblance 
to the clause defining the nature of the state’s duties under 
sections 26(2) and 27(2) of the South African Constitution.

In fact, the Covenant was a major source of justification 
and inspiration in both the inclusion and formulation of the 
socio-economic rights provisions in the South African Bill 
of Rights. What is the significance of these obligations for 
drafting the social policies and programmes that are neces-
sary to reduce poverty?

In elaborating on the nature of states’ obligations in 
General Comment No. 3 (1990), the CESCR noted that the 
concept of ‘progressive realisation’ allows a certain margin 
of flexibility in the timeframes for achieving the full reali-
sation of the relevant rights, given potential resource and 
other constraints. However, it goes on to emphasise that 
progressive realisation simultaneously imposes concrete 
obligations on the state ‘to move as expeditiously and effec-
tively as possible’ towards the goal of full realisation of the 
rights. In addition, any measures that reduce the enjoyment 
of the right (so-called ‘retrogressive measures’) must be jus-
tified in the light of the totality of the rights in the Covenant 
and in the context of the full use of the maximum available 
resources (CESCR General Comment No. 3, para 9).

In addition, the CESCR views the progressive realisation 
of the rights to commence from a floor or baseline of pro-
viding for minimum essential elements of each of the rights 
as a matter of priority – the so-called ‘minimum core obliga-
tion’ (General Comment No. 3, para 10). Although the South 
African Constitutional Court has not accepted an independ-
ent right on each individual to go to court to claim a specific 
minimum level of enjoyment of the rights, it has held in the 
famous Grootboom case that in order to pass constitutional 
muster a reasonable programme must incorporate short-
term measures of relief for those in desperate need or living 
in intolerable circumstances. It has also left open the door 
for the recognition of minimum core obligations in the as-
sessment of the reasonableness of the government’s acts 
or omissions where evidence is placed before the court to 
determine the content of the relevant minimum core obli-
gation, for example, in the context of housing, health care 
services, social security. 
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However, the fact that the Court – largely for reasons 
related to its perceptions of its own institutional limits and 
capacity – has not endorsed an independent minimum core 
obligation for the purposes of litigating socio-economic 
rights, does not imply mean that this obligation should not 
be reflected in the budgets, policies, plans and legislation 
of the state. On the contrary, once the Covenant is ratified 
it forms part of the international obligations of South Af-
rica to define such a minimum core in relation to each right 
and to ensure that it is realised in practice. This is one of 
the aspects on which the state will be asked to account in 
the state reporting procedure. 

It is therefore encouraging that the National Develop-
ment Plan (NDP) makes ‘a firm commitment’ to achiev-
ing a minimum standard of living. It consciously does not 
seek to define such a standards in advance, but calls for 
participation and debate from all social partners (National 
Planning Commission, 2013:28). This work should be accel-
erated through research and broad public debate on de-
fining such minimum standards of achievement in relation 
to each of the Covenant rights. These should then enjoy 
priority attention for implementation. 

The General Comments of the CESCR also usefully 
elaborate on a number of process and substantive indica-
tors for achieving progressively the full realisation of the 
rights in the Covenant – beyond the safety net of the mini-
mum core. For example, the substantive indicators devel-
oped by the CESCR in assessing the ‘adequacy’ of the right 
to housing include: legal security of tenure; the availabil-
ity of services, materials, facilities and infrastructure; af-
fordability; habitability; accessibility; location and cultural 
adequacy. Similar substantive indicators are developed in 
relation to a number of other Covenant rights, including 
water, social security, education and health care services. 
Overarching substantive indicators in relation to these 
rights include the availability of services, physical and eco-
nomic accessibility, and acceptability (culturally sensitive). 

The CESCR has also developed a detailed General 
Comment on what it means to guarantee gender equal-
ity in the enjoyment of economic, social and cultural rights 
(General Comment No 16 [2005]), and non-discrimination 
in the enjoyment of these rights (General Comment No. 20 
[2009]).These General Comments elaborate on the steps 
that should be taken to ensure the equal enjoyment of 
socio-economic rights. As such, they are invaluable in pro-
viding guidance on integrating an equality perspective in 
the interpretation and implementation of socio-economic 
rights. This is necessary to deepen our understanding of 
poverty in South Africa not only as a deprivation of re-
sources and social services, but also a product of unequal 
relationships of power and privilege in all spheres. To com-
bat poverty on a sustainable basis will require breaking 
deeply entrenched patterns of systemic discrimination on 
grounds of race, gender, class, disability and others (Gen-
eral Comment No. 20, para 12).

Process indicators include the adoption of transpar-
ent strategies and plans of action for the realisation of 
the rights, incorporating indicators and benchmarks by 

which progress can be monitored, the periodic review of 
such plans and strategies, and the generation of disag-
gregated statistics which reflect the extent to which mar-
ginalised and vulnerable groups enjoy meaningful access 
to the rights. There are a number of synergies between 
these process indicators and the jurisprudence of the Con-
stitutional Court on the obligation of the state to adopt 
reasonable programmes to give effect to socio-economic 
rights and to engage meaningfully with the beneficiaries 
of rights (see, for example, the jurisprudence listed in the 
references below). It also resonates with central concepts 
in the NDP of expanding human capabilities and nurturing 
active citizenship. 

Many of these indicators are already being used by 
NGOs, research institutes and the Human Rights Commis-
sion to monitor progress in realising socio-economic rights 
(see reports listed in references). However, what is lacking 
is a more meaningful integration of these indicators within 
budgetary, policy and legislative processes (e.g. the exer-
cise of parliamentary portfolio committee oversight func-
tions) impacting on the realisation of these rights. These 
indicators are specifically rights-based indicators and, al-
though there are some overlaps, they are not equivalent 
to general economic or developmental indicators. They re-
flect what it means to understand housing, social security, 
health care and so forth specifically as human rights, which 
South Africa undertakes to the international community 
to do upon ratifying the Covenant. 

Through its participation in the state reporting proce-
dure, South Africa will be able to benefit from the consider-
able experience of the UN Committee on Economic, Social 
and Cultural Rights in monitoring the fulfilment of States 
Parties’ obligations under the Covenant. It will also afford 
structured opportunities to engage in dialogue with local 
and international NGOs (involved in the shadow reporting 
procedure), other States Parties and technical experts, and 
to benchmark its performance in relation to other States 
Parties with a similar developmental profile. Ratification 
of the Covenant will enable South Africa to access a wealth 
of experience, expertise and UN agency technical assis-
tance (see ICESCR articles 22 and 23,. General Comment 
No. 2 [1990] on international technical assistance meas-
ures). This will support and provide fresh impetus to our 
poverty reduction strategies by linking them more closely 
to global efforts to achieve the full realisation of socio-
economic rights. It will also provide fresh insights into the 
interpretation and implementation of the socio-economic 
rights entrenched in our own Constitution.

Enhancing rights-based accountability

The Optional Protocol
The final theme concerns the ratification of the Optional 
Protocol to the Covenant, creating a communications pro-
cedure for the enforcement of the rights in the Covenant. 
The entry into force of the Optional Protocol on 5 May 2013 
was a landmark event in the international protection of hu-
man rights, and in redressing the historic imbalance in the 
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protection of economic, social and cultural rights. It allows 
individuals or groups of individuals under the jurisdiction 
of a State Party who claim to be victims of a violation by 
that state of any of the economic, social and cultural rights 
set forth in the Covenant to submit a complaint to the CE-
SCR. 

The Optional Protocol makes available an interna-
tional remedy for those who claim that their economic, 
social and cultural rights have been violated. Most cases 
will be resolved and dealt with in the domestic legal sys-
tem of a State Party, as a pre-condition for accessing the 
communications procedure is the exhaustion of available 
domestic remedies. By ratifying the Optional Protocol a 
state submits itself to a form of quasi-judicial international 
legal accountability for fulfilling its obligations under the 
Covenant. This is a form of accountability with real teeth 
and thus enhances the status and importance of econom-
ic, social and cultural rights. They are more likely to be 
taken seriously both by organs of state and by beneficiar-
ies if meaningful avenues of redress exist both within the 
national legal system and through dedicated and experi-
enced international forums. 

Further, a communications mechanism helps gener-
ate clarity over time on the normative content of the rel-
evant rights and the state’s obligations in various concrete 
contexts which form the subject of communications. This 
normative clarity is invaluable to guide states on the nec-
essary measures to respect, protect, promote and fulfil the 
rights, and to guide rights beneficiaries in monitoring and 
advocacy.

The Optional Protocol means that socio-economic 
rights are no longer second-class rights compared with 
civil and political rights. They enjoy equal status and pro-
tection at the international level. The question is whether 
South Africa will join the growing number of states that 
are endorsing this historic development in the interna-
tional protection of human rights by ratifying the Optional 
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Feature

Developing Cape Town’s right to housing in 
the rental sector 
How the Rental Housing Tribunal can learn from New York 

Natalie Webb 

The stability of a rental housing market is critical 
for any city. Rental laws must protect tenants in 
order to create secure, affordable housing as well 
as establish inclusive communities that provide 
equal access to social services, such as health 
and education. Likewise, rental legislation should 
encourage landlords to invest in rental property 
to provide this necessary and adequate housing. 

The South African Rental Housing Tribunal (‘the Tribunal’) 
was created by the Rental Housing Act No. 50 of 1999 (‘the 
Act’) and formed in 2001. The Tribunal was established to 
settle disputes between landlords and tenants and one of 
its main objectives is to promote a stable rental housing 
sector. In its Preamble, the Act cites Section 26 of the Con-
stitution, stating that everyone has the right to have access 
to adequate housing. It cites some of the unique features 
of South African housing laws, specifically that no-one can 
be evicted or have their home demolished without a court 
order made after considering all the relevant circumstanc-
es, and that no legislation may permit arbitrary evictions. 
These unique principles have been reinforced by landmark 
Constitutional Court cases such as Residents of Joe Slovo 
Community, Western Cape v Thubelisha Homes and Others 
(2011) (hereafter Joe Slovo).

Not only does the Act clearly state that it is the govern-
ment’s obligation to promote a stable and growing rental 
market, it specifically focuses this obligation on meeting 
the demand for affordable housing for poor people and 
people historically disadvantaged by unfair discrimination. 
Furthermore, it states that government must introduce in-
centives to improve conditions in the rental housing mar-
ket, encourage investment in urban and rural areas and 
correct distorted patterns of residential settlement.

The Act and the Tribunal are progressive legal tools 
that have an incredible potential to improve the lives of 
millions of South Africans living in informal settlements 
and townships. As the Tribunal is still quite new, it is very 
important that it establishes itself in the most effective 
and efficient way possible. In doing so the Tribunal must 
take into account its role in the right to housing under the 
South African Constitution, its international obligations, as 
well as learn from other jurisdictions that already have es-
tablished themselves in rental housing markets. One such 
jurisdiction is New York, which has extensive experience 
trying to establish a stable rental market in a high density, 
diverse, and economically very unequal environment. 

To understand the importance of the Act’s obligation 
to promote a stable and growing market, it is necessary 
first to understand Cape Town’s brutal history and its cur-
rent housing situation. Although it has been 20 years since 
the end of apartheid, Cape Town is still severely segregated 
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and there is an extreme inequality of resources (Polgreen 
2012, Geach 2013, Besteman 2008:64). Under the Group 
Areas Act No. 41 of 1950, the black and coloured popula-
tions were forcibly evicted from their land and pushed into 
townships. The white population, on the other hand, was 
allowed to buy up the majority of the land, including in the 
most desired areas. Eviction became a tool of the apart-
heid state to repress the black and coloured populations 
and for the white population to acquire prime real estate 
(Besteman 2008:64). At the end of apartheid, although 
there was a focus on affirmative action in other sectors 
of society, there was no programme to specifically redis-
tribute the land or to integrate the neighbourhoods in any 
substantive way (Besteman 2008:64). 

Instead, the initial programmes aimed at a once-off 
capital subsidy assistance to low-income households. This 
then developed into building subsidised housing develop-
ments at the periphery of existing townships. In 2004 the 
next idea in housing development was redeveloping the 
informal settlements under a policy known as Breaking 
New Ground (BNG) (Tissington et al 2013:16). BNG result-
ed in mega-projects in housing development but also co-
incided with the government’s focus on ‘slum eradication’ 
and ‘slum clearance’. The influential Joe Slovo case stated 
that the residents of the informal settlement in question 
could not be evicted from their land without a set plan for 
relocation to adequate, affordable homes, thus halting 
the developers attempt to redevelop the informal settle-
ment into new, unaffordable housing. Although the BNG 
has been replaced by new government programmes, the 
focus continues to be on upgrading informal settlements 
rather than on integrating any of the former apartheid 
‘whites only’ neighbourhoods, which are already equipped 
with good health and educational access. This has resulted 
in a continued system of segregation where the residents 
of the informal settlements continue to wait patiently for 
the government to eventually improve their informal set-
tlements, while real estate values in ‘white’ neighbourhoods 
have skyrocketed, further entrenching economic inequality. 

Given this context, it is understandable why Cape 
Town’s Rental Housing Tribunal was established to deal 
with all forms of landlord/tenant disputes, including to pro-
tect the right to have access to adequate housing for low-
income tenants. A tenant is entitled to lodge a complaint 
with the Tribunal if they feel an eviction constitutes unfair 
practice. As the Constitutional Court stated in Maphango 
v Aengus Lifestyle Properties (2012), ‘the Tribunal has the 
power to rule that the landlord’s action constitutes an 

unfair practice’ (para 52). The Constitutional Court then 
defined an unfair practice as ‘an act or omission in con-
travention of the Act, or a practice that MEC prescribes as 
“unreasonably prejudicing the rights or interests of a ten-
ant or landlord”’(para 52). This power, to analyse each case 
and decide subjectively if the tenant’s rights or interests 
are being unreasonably prejudiced, allows the Tribunal to 
‘nullify contractually agreed to termination clauses, over-
turn the termination of the lease, and reinstate tenants as 
lawful occupiers’ (Maass 2012:44). This is a massive power 
granted by the Act and confirmed by South Africa’s Consti-
tutional Court. With this power, it is of utmost importance 
to ensure that both tenants and landlords are being pro-
tected to ensure a stable rental market. 

In balancing this power, the Tribunal must meet its ob-
ligations under the South African Constitution (hereinafter 
the Constitution), as well as its international obligations. 
As described above, the Constitution states that ‘everyone 
has the right to have access to adequate housing, the state 
must take reasonable legislative and other measures, 
within its available resources, to achieve the progressive 
realization of this right, and no one may be evicted from 
their home or have their home demolished without an or-
der of court made after considering all the relevant circum-
stances’ (Section 26). 

International law also obligates South Africa, and thus 
the Tribunal, to respect the right to housing. The Principles 
and Guidelines on the Implementation of Economic, Social 
and Cultural Rights in the African Charter on Human and 
People’s Rights (2011) adopted by the African Commission 
state that the right to housing, although not explicitly pro-
vided under the African Charter, is protected through the 
combination of provisions protecting the right to property 
(Article 14), the right to enjoy the best attainable standard 
of mental and physical health (Article 16), and the protec-
tion accorded to the family (Article 18(1)). Furthermore, 
the Principles and Guidelines provide a detailed standard 
of adequate housing, specifically ‘access to natural and 
common resources, safe drinking water, energy for cook-
ing, heating, cooling and lighting, sanitation and wash-
ing facilities, means of food storage, refuse disposal, site 
drainage and emergency services’.

The Protocol on the African Charter on Human and Peo-
ples’ Rights on the Rights of Women in Africa (2003) (‘the 
African Charter’)further obliges South Africa to ensure 
‘women shall have the right to equal access to housing and 
to acceptable living conditions in a healthy environment’ 
(Article 16). As South Africa has ratified the African Char-
ter, as well as its Protocol, it is thus obligated to adhere to 
the above standards. 

The International Convention on Economic, Social, and 
Cultural Rights (ICESCR) (1976) states in Article 11(1) that 
State Parties must: 

recognize the right of everyone to an adequate standard 
of living for himself and his family, including adequate 
food, clothing and housing, and to continuous improve-
ment of living conditions. 

‘‘

‘‘

‘‘

‘‘

The Tribunal must meet its 
obligations under the South 
African Constitution as well as its 
international obligations
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The UN Committee on the Economic, Social, and Cultural 
Rights further unpacked this article in General Comment 4 
(1991), confirming that the state must ensure the right to 
housing must not be viewed as just a roof over one’s head, 
but rather as the right to live somewhere in security, peace, 
and dignity (para 7). Although South Africa has signed but 
not yet ratified the ICESCR, these are the international 
standards that South Africa should be aiming towards. 
The South African Constitutional Court has interpreted the 
general comments of the ICESCR in landmark cases such 
as Government of the Republic of South Africa and Others 
v Grootboom and Others (2001), where the Court ‘applied 
the [General Comment 4] standard of inclusion of all social 
groups in a governmental program’ (Coomans 2005:190). 

It is also important to note that Chapter Two of the 
South African Constitution, Section 39(1) specifically 
states that, ‘when interpreting the Bill of Rights, a court, 
tribunal, or forum must consider international law’. This 
clearly demonstrates the necessity of the court to refer to 
international law, including human rights covenants, when 
interpreting the South African Constitution. 

Additionally, the Tribunal can learn from other jurisdic-
tions that have long-established landlord/tenant courts, 
and which also serve communities with high economic 
inequality. One such jurisdiction is New York, which can 
be seen as a model of both what to do and what to avoid 
when establishing a legal framework for rental housing. 
New York has a long history of being a renter’s city and as 
such, its courts have dealt with a vast array of landlord/
tenant disputes. While the Tribunal continues to establish 
itself and has the resources to expand, it is important to 
learn from other jurisdictions that already have an incred-
ibly high volume of cases. 

Currently the Tribunal receives about 300 complaints a 
month. In comparison, in New York, each of the 15 judges 
in Brooklyn alone has an average daily caseload of more 
than 30 cases, resulting in over 450 cases in Brooklyn each 
day. Due to the incredibly high volume of cases, many do 
not receive more than two minutes of the judges’ time, es-
pecially in situations where the tenant is not represented 
by an attorney and has agreed to a judgment with the 
landlord’s attorney in the hallway before even going into 
the courtroom. Although this is detrimental to the tenant’s 
access to justice it continues due to a lack of resources. In 
contrast, each case that goes before the members of the 
Tribunal in Cape Town receives 1–1.5 hours of time. An-
other positive policy of the Tribunal is the specific schedule 
given to each case: if a case is set for hearing at 11:00, it 
will be heard at 11:00. This is not the custom in New York, 
where all 30 cases on a judge’s daily calendar are scheduled 
for 9:30, resulting in very long waits and delays. Likewise, 
if a case is heard in the Tribunal, all efforts are made to re-
solve it the same day. In New York, it is not unheard of for 
cases to be adjourned multiple times, sometimes resulting 
in over a year of negotiations without a resolution. Finally, 
the Tribunal serves the entire Western Cape, and as such 
actually moves around the region to hear cases since not 
everyone has the ability or means to travel to Cape Town. 

This is an incredibly progressive mode of housing justice. 
However, it is important to remember that the Tribunal is 
not operating at its full capacity and it is likely it will re-
ceive more complaints when people are more aware of its 
existence and of their rental rights. Currently, the Tribunal 
relies on community workers to publicise its existence and 
educate tenants in low-income areas on their rights. Once 
more tenants become aware that they can invoke the ju-
risdiction of the Tribunal in their disputes, it is hoped that 
more complaints will be brought to it. Additionally, there 
are some issues that must still be resolved, to which New 
York laws and experience can contribute. Specifically, 
New York can provide an example of the use of poor peo-
ple’s waivers, warrant of habitability, affordable housing 
schemes, neighbourhood development projects, and rent 
stabilisation regulations. 

Poor person waivers, as the name implies, allow indi-
gent persons the ability to initiate and appeal a case with-
out having to pay the filing and processing fees. With the 
Tribunal, there are no such waivers for poor people and 
the cost of reviewing a case can become unrealistic for 
many. Currently there is no appeals process within the Tri-
bunal, which means that a party who is not content with 
the Tribunal ruling is forced to request a review from the 
High Court. The cost of requesting such a review can be ex-
tremely high due to fees for counsel, the costs of the nec-
essary record which must be filed, and the risk of a costs 
award. This results in a lack of access to justice for people 
who cannot afford to pay such high fees, as well as an un-
fair obstacle for people who are trying to claim rental fees 
or deposits that are less than the cost of the review. 

In New York, a tenant can start a Housing Part (HP) Ac-
tion against their landlord if the apartment has extensive 
repairs and is not up to the warrant of habitability. New 
York legislature has set this standard and a landlord must 
adhere to it. However, in the Western Cape, it is case law 
that has established what ‘adequate housing’ entails. Cur-
rently, there is an amendment to the Act (Rental Hous-
ing Amendment Bill 2012) before Parliament that would 
include the language ‘landlords must maintain the struc-
ture of and provision of utilities to the dwelling’. However, 
even with this inclusion, it is vague at best in establishing 
a standard of adequate housing. This is an area that must 
be set into law so tenants can easily enforce their rights. 

The basis of most affordable housing developments 
in New York is to allow tax-break incentives for develop-
ers who include low-income housing units in their build-
ings. Although this is a contentious issue, the continuously 

‘‘

‘‘

‘‘

‘‘

Poor people’s waivers allow 
indigent persons to initiate and 
appeal a case without having to pay 
filing and processing fees
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all members of the community can afford to remain there. 
In New York, this protects low-income tenants from the ef-
fects of gentrification. In Cape Town, which is still estab-
lishing neighbourhoods rather than dealing with gentrifi-
cation, it would work towards integrating communities. 

The above are just a few of the examples in which the 
Western Cape’s Rental Housing Tribunal can learn from 
New York’s housing laws and regulations in creating stand-
ards of adequate housing, integrating neighbourhoods, 
setting maximum rentals, and allowing greater access to 
justice for low-income complainants. It is essential that 
the Tribunal continues to establish itself in a progressive 
and effective manner in order to promote a stable rental 
housing market for the Western Cape. In doing so it must 
ensure that it takes Cape Town’s specific history into con-
sideration when analysing complaints, especially from 
low-income tenants who were historically disadvantaged 
by unfair discrimination. Additionally, the Tribunal and leg-
islature should look to international law and foreign juris-
dictions to gain insight into the most efficient and effective 
ways to ensure that both tenants’ and landlords’ rights will 
be protected in the Western Cape’s rental housing sector. 

Natalie C Webb is a volunteer legal researcher 
with the Socio-Economic Rights Project at 
the Community Law Centre, University of the 
Western Cape. 

History tells us that economic growth 
has been a powerful factor in reducing 
poverty, but it is not enough ‘‘

‘‘‘‘

‘‘

developing programmes can offer a blueprint on new 
initiatives in inclusive, affordable housing developments 
for cities. One specific example is Hunter’s Point South, 
a large-scale project to build around 925 permanently af-
fordable housing units in a desirable neighbourhood of 
Queens. This project is being advertised as a prime exam-
ple of how to incorporate different income levels within a 
well-serviced and safe neighbourhood, thus creating an 
inclusive community and, it is hoped, an equal one. 

Finally, if the South African government wishes to in-
tegrate the historical ‘whites only’ apartheid areas, there 
needs to be regulation of sky rocketing rents, which creates 
a huge divide in who can live in the city centre with access 
to social services, and who must remain in the margins. 
New York has long-established rent stabilisation laws that 
set the maximum rent that can be charged, using a system 
that results in only a small percentage in rent increases 
each year. This ensures that despite the sudden popularity 
of a neighbourhood with economically privileged people, 
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Update

UN Security Council Resolution 2122 (2013)
Women, rule of law and transitional justice

Gladys Mirugi-Mukundi

The UN Security Council passed Resolution 2122 
(2013) that aims to strengthen women’s role in 
all stages of conflict prevention and post-conflict 
reconstruction. The resolution seeks to amplify 
women’s voices at the peace negotiation table in 
societies emerging from conflict. 

The resolution applauds and encourages the critical con-
tributions of civil society to conflict prevention, resolu-
tion and the maintenance of peace and security and 
post-conflict peacebuilding, especially those of women’s 
organisations and women leaders, including socially and/
or economically excluded groups of women. The resolu-
tion further flags the importance of sustained consultation 
and dialogue between women and national, regional and 
international decision makers.

This resolution builds on the national, regional and 
sub-regional efforts by civil society organisations in the 
implementation of Resolution 1325 (2000). Resolution 
2122 emphasises that UN entities should have collective 
and cohesive interagency cooperation and action, which 
will facilitate regular briefings and information sharing, to 
‘timeously analyses the impact of armed conflict on wom-
en and girls.’ This would involve the 

consideration of gender-related issues in the discussions 
pertinent to the prevention and resolution of armed con-
flict, the maintenance of peace and security and post-
conflict peacebuilding.

The resolution expresses its intention to facilitate 

meaningful participation and protection of women in 
election preparation and political process, disarmament, 
demobilisation and reintegration programmes, security 
sector and judicial reforms, and wider post-conflict re-
construction processes. 

According to Phumzile Mlambo-Ngcuka, the Executive Di-
rector of UN Women, this will ensure that gender respon-
sive transitional justice strategies are implemented in an ef-
fort to ‘ensure that crimes against women are addressed in 
ceasefire and peace negotiations’.

The resolution encourages member states, UN entities 
and financial institutions to support local civil-society net-

works and national institutions, in particular the judicial 
and health systems, to provide sustained assistance (paras 
11 and 7b).

Resolution 2122 (2013) complements resolution 1325 
(2000), which will be subject to a 2015 high-level review to 
highlight regional and global implementation challenges 
as well as emerging examples of good practice. The review 
will further focus on the emerging trends and priorities  for 
women and girls in conflict prevention, resolution protec-
tion and peacebuilding.

In the words of Ban Ki Moon, the Secretary-General of 
the United Nations, Resolution 2122 places women at the 
centre of post-conflict reconstruction ‘to reassert the rule 
of law and rebuild society through transitional justice.’ The 
resolution has been hailed by various stakeholders as be-
ing useful to 

strengthen the normative framework for empowering 
women and encouraging their full participation in all lev-
els of decision making in conflict and post-conflict set-
tings. 

The resolution adds voice to the efforts at the national, re-
gional and international level to: 

address obstacles in women’s access to justice in conflict and 
post-conflict settings, including through gender-responsive 
legal, judicial and security sector reforms (para 10).

During the debate on the resolution at the UN Security 
Council, stakeholders acknowledged that: 

the respect of the rule of law, accountability and access 
to justice were critical in protecting women’s rights in the 
aftermath of conflict. 

The delegate from South Africa added his voice and sug-
gested that in post-conflict settings, 

space must be opened for women in the political and 
socio-economic domains as a pre-requisite for building 
sustainable peace’. 

In conclusion, the Secretary-General of the United Nations 
reiterated that this is 

a matter of gender equality and human rights, and crucial 
to achieving sustained peace, economic recovery, social 
cohesion and political legitimacy. 
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South African Human Rights Commission, 2014 
Report on the Rights of Access to Sufficient Water and Sanitation
Gladys Mirugi-Mukundi

 

New publication

On 11 March 2014, the South African Human 
Rights Commission (SAHRC) launched a long-
awaited report, titled ‘Water and Sanitation, 
Life and Dignity: Accountability to People who 
are Poor’. It highlights the constitutional right in 
South Africa to access sufficient water and decent 
sanitation. SAHRC is constitutionally mandated 
to provide an oversight role by monitoring the re-
alisation of socio-economic rights in South Africa. 

The report analyses the status of access to water and sani-
tation in South Africa as well as the quality of sanitation 
services provided by local government across the country. 
It reveals that, despite government’s belief that there is 
substantial country-wide access to water and sanitation, 
the reality is starkly different. The report contains alarm-
ing statistics that illustrate the point that although progress 
has been made service delivery remains a major challenge 
at the municipal level and in the poorest areas. According 
to SAHRC Commissioner Pregs Govender, ‘desegregated 
statistics reveal that the majority of those who lack most 
rights, including water and sanitation, are in informal settle-
ments or schools’.

This report is a culmination of the 2010–2013 SAHRC na-
tional water and sanitation campaign that was carried out 
to review the state of access to these rights. The review was 
prompted by extensive investigations in 2011 into two com-
plaints about unenclosed toilets (in Makhaza in the Western 
Cape and iRammulotsi in the Free State), together with a 
report by the Department of Performance Monitoring and 
Evaluation on the right to sanitation in every municipality. 
The SAHRC findings in the two complaints reflected that 
millions of people who are especially poor lack adequate 
sanitation. The SAHRC emphasised a rights-based approach 
to service delivery and demonstrated the need for account-
ability in service delivery from all spheres of government.

As part of the campaign, from August to December 2012 
the SAHRC held public provincial hearings in communities 
facing challenges in accessing water and sanitation ser-
vices. Civil society organisations and community-based or-

ganisations had an opportunity to make submissions to the 
SAHRC during the these hearings. The provincial hearings 
were grouped into themes: access to water and sanitation, 
the quality of the services provided, the quality of the water 
infrastructure, and the impact of a lack of access to water 
and sanitation infrastructure.

The hearings revealed two main challenges: first, that 
many communities, in particular in the poorest areas, lack 
access to water and sanitation as a result of non-functional 
or broken infrastructure; and second, that a lack of access 
to basic water and sanitation infrastructure disproportion-
ally affects marginalised people, especially women, children 
and persons with disabilities.

The provincial hearings further revealed that, despite 
government’s belief that there is substantial access to water 
and sanitation across the country, the reality on the ground 
is starkly different. Despite the free basic water supply pol-
icy, it is of great concern that most of South Africa’s water 
is used by business, especially agribusiness, mining, and 
other industries, at a relatively lower cost per kilolitre than 
the cost to poor households. Further, the level of access to 
sanitation in informal settlements remains dire; challenges 
include the continuation of the bucket toilet system in some 
areas as well as poorly maintained facilities or broken sanita-
tion infrastructure, the overflow of sewage into the streets 
and leaking water pipes. 

Most communities expressed concern over the lack of 
access to water and adequate toilet facilities for leaners in 
schools, particularly girls, which had an effect on school at-
tendance and therefore had a huge impact on their educa-
tion. The right to dignity is disproportionally affected by a 
lack of access to water and sanitation and exposes people to 
violence, especially women who are required to carry water 
from remote dams.

The report concludes with recommendations on how to 
improve access to water and sanitation, which include com-
munity partnership and monitoring, and governance from 
a human-rights based approach. These recommendations 
were made to relevant government departments includ-
ing Human Settlements, Social Development, Education, 
Cooperative Governance and Performance Monitoring and 
Evaluation.
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dent Nelson Mandela’s words, in his support for the inclu-
sion of socio-economic rights in the Constitution: ‘We do 
not want freedom without bread, nor do we want bread 
without freedom.’ 

Dr. Ebenezer Durojaye discussed the content and rel-
evance of state reporting. He noted that monitoring the 
implementation of human rights treaties and compliance 
with human rights obligations is relevant in ensuring the 
enjoyment of rights. Thus, state reporting is one of the 
mechanisms through which the implementation of human 
rights treaties can be monitored in order to avoid any de-
ficiencies resulting from the laxity of State Parties in com-
plying with their obligations. However, although South 
Africa has an obligation to report regularly in terms of the 
human rights treaties it has ratified, its reports to treaty-
monitoring bodies have often been delayed and some are 
currently overdue. 

Ms. Fadlah Adams from the South African Human 
Rights Commission explored the role of the Chapter 9 in-
stitutions in the implementation of the ICESCR. 

Claire Tapscott and Sharon Tshado from the Black 
Sash shared their organisation’s experience with the Com-
munity Monitoring and Advocacy Project (CMAP) and 
highlighted the role of civil society in the monitoring and 
implementation of the ICESCR. The CMAP involved over 
200 organisations in all nine provinces and has been hailed 
as an innovative project that has improved awareness of 
rights and active citizenship.

By the end of the seminar it was evident that South 
Africa needs to urgently ratify the ICESCR. Doing so will-
strengthen the domestic protection of economic, social 
and cultural rights through policy, legislation (laws) and 
jurisprudence (decisions of court). 

On 1 April 2014, Gabon became the 13th country, and 
the only African country, to ratify the Optional Protocol to 
the ICESCR. In his closing remarks, Prof. Leslie London ex-
pressed the hope that next time there is similar seminar, 
‘South Africa will no longer be engaged but married’. 

For a copy of the seminar programme and 

report go to: www.communitylawcentre.org.

za/clc-projects/socio-economic-rights

Events 13

Seminar, 28 March 2014 

Stakeholders unpack state obligations under the ICESCR 

On 28 March 2014, the Community Law Centre 
hosted a seminar on states’ obligations in relation 
to implementation and reporting under the Inter-
national Covenant on Economic, Social and Cul-
tural Rights (ICESCR) and its Optional Protocol. 

This seminar is part of the civil society campaign to ad-
vocate for their ratification by the South African Govern-
ment. The seminar was attended by civil society repre-
sentatives, community-based organisations, government 
officials and academics.

Since the announcement in October 2012 that South 
Africa would ratify the ICESCR, which it signed on 3 Octo-
ber 1994, civil society has followed with interest the events 
that have unfolded. In this regard, the seminar had two 
main objectives: 
• To discuss the ICESCR and OP-ICESCR with stakehold-

ers who would enrich the policy debates at parliamen-
tary and political party levels and at the community 
level.

• To engage different stakeholders, including Parlia-
ment, civil society groups and South African citizens, 
regarding the benefits of South Africa’s ratification of 
the ICESCR and its Optional Protocol.

In his opening remarks the director of the Community Law 
Centre, Prof Jaap de Visser, recalled how the civil society 
campaign to advocate for the ratification of the ICESCR 
was ‘born’ in response to government’s failure to do so, 
despite having signed it in 1994. The campaign engages 
in several activities, including holding strategy meetings 
and engaging with Parliament, government and state in-
stitutions (through letters and meetings). He highlighted 
the importance of state accountability, especially by office 
bearers. 

Gladys Mirugi-Mukundi gave a brief background to the 
ICESCR, its relevance in South Africa and the potential im-
plications of ratification. 

Prof. Sandy Liebenberg explored ICESCR’s potential 
as a tool for poverty reduction in South Africa. She noted 
that it ‘gives effect to these values in the context of peo-
ple’s basic material needs. There is a close synergy with 
the foundational values of the South African Constitution 
of human dignity, equality and freedom and the inclusion 
of economic, social and cultural rights as justiciable rights 
in the Bill of Rights.’ In conclusion she noted former Presi-
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Call for contributions to the ESR Review,2014
The Socio-Economic Rights Project of the Community 
Law Centre (University of the Western Cape) welcomes 
contributions to the ESR Review. The ESR Review is a 
quarterly publication that aims to inform and educate 
politicians, policy-makers, NGOs, the academic com-
munity and legal practitioners about key developments 
relating to socio-economic rights at the national and 
international levels. It also seeks to stimulate creative 
thinking on how to advance these rights as a tool for 
poverty alleviation in South Africa and abroad. 

Contributions on relevant experiences in countries 
other than South Africa, or on international develop-
ments, are therefore welcomed. Contributions should 
focus on any theme relating to socio-economic rights, 
on specific rights or on socio-economic rights in gener-
al. In addition, we are currently seeking contributions on:

• the role of Parliament in advancing socio-economic 
rights; 

• the African Commission and socio-economic 
rights;

• pursuing economic, social and cultural rights and 
combating inequalities and poverty, including in the 
context of the economic, food and climate crises;

• using international law to advance socio-economic 
rights at the domestic level; and

• South Africa’s reporting obligations at the UN or 
African level, or both, in relation to socio-economic 
rights.

Contributions should be sent in electronic format (MS 
Word) to serp@uwc.ac.za or gmirugi-mukundi@uwc.
ac.za. 

Previous editions of the ESR Review and the com-
plete guide for contributors can be accessed online: 
www.communitylawcentre.org.za/clc-projects/socio-
economic-rights


